The   fact   that   the miners  on   the  second   shift refused  to work because
boreholes were not   being drilled,   the  fact   that   respondent  may  not have
been ventilating  the  Smith-Elkhorn  Mine   properly,   and   the  fact   that  respon-
dent may not  have   installed roof  bolts  at  the points  where  the   first  and
second  right  sections  penetrated   the  Smith-Elkhorn Mine  all   trouble me with
respect   to whether  Mr.   Holbrook should have  gone  into  the Smith-Elkhorn Mine
and whether   the  Smith-Elkhorn Mine was  being ventilated  properly   on June  19,
1980,   when  Citation No.   720883 was  written.     On   the other hand,    the  inspector
told me  that   the  alleged  issues  as   to  respondent's  roof  bolting   and  ventilation
of  the  Smith-Elkhorn Mine were not  before me and   that  he did  not   think that
I  had   to  consider   those matters   in  determining whether   there  was   a violation
of  section  75.1701   (Tr.   45;   55).

Anyone who  reads   the  first  sentence   of  section  75.1701,   quoted   in my
bench decision,  will  see  that   the requirement  for  the  drilling   of boreholes
becomes  increasingly necessary,   depending upon   the  amount  of   information  one
possesses with   respect   to  the  "abandoned   areas"   toward  which  one   is  advancing.
If  one  has   certified maps  showing  the location  of  the  abandoned   areas,   he  is
entitled,   under   the  first part  of  section  75.1701,   to   advance within  50   feet
of   the  "abandoned  areas" before he  has   to begin  drilling boreholes.     The
next  step  in  the  requirements  of  section   75.1701  refers  to  "other  abandoned
areas",  meaning  those which are not   shown  on  certified  maps.      If   one advances
toward  abandoned  areas not  shown  on  certified maps,   he  must   start  drilling
boreholes when  he  is within 200  feet  of   such  areas  because he  has  less  know-
ledge  as   to  their  exact  location   than he  has when certified  maps   are available
showing  the  location of  such  abandoned  areas.

In my bench  decision,   I  referred   to   "abandoned   areas"  as   that   term  is
used  in  section  75.1701.     That reference was based on  the definition of
"abandoned  areas"   given  in  section   75.2(h)   which   states  that   "'[a]bandoned
areas'   means   sections,   panels,   and   other   areas   that   are not   ventilated  and
examined   in  the manner required  for working places under Subpart  D of  this
Part  75."     In my bench decision,   I   indicated  that  it was  doubtful  if   the
area toward which  the rooms were bing driven constituted "abandoned areas"
because  they had been made  a part  of respondent's No.   8 Mine   and  were being
ventilated  and   inspected.     The  question   of  whether  respondent  was ventilating
and  inspecting  the  Smith-Elkhorn Mine sufficiently  to  eliminate  the Smith-
Elkhorn Mine from the category of  "abandoned areas" was not   considered  to
be important  in my bench decision because section 75.1701 does  not require
an operator  to drill boreholes when  approaching admittedly "abandoned  areas",
as  defined  in  section  75.2(h),  until an  operator  is within 50   feet of  those
abandoned areas  as  shown on certified maps.

It  should  be noted that  the  inspector   conceded   several   times  in his
testimony  that  respondent had made  the Smith-Elkhorn Mine a part  of  its No.   8
Mine  (Tr.   23-24;   36;   57-58;   63).     The  inspector  cannot   state  that  the Smith--
Elkhorn Mine is a part of respondent's No.   8 Mine and  simultaneously argue
that  the Smith-Elkhorn Mine is  an "adjacent mine"  for  the purpose of claiming
that respondent had violated  section 75.1701 by advancing to  "within 200 feet
of any workings of  an adjacent mine"   (Tr.   48).

In short,   while I am concerned  about  the probable hazards which might
have been associated with respondent's making the Smith-Elkhorn Mine a part

1771ere was good faith abatement and the degree\line \expndtw1 of hazard is questionable. A penalty of $900 is assessed.}\par \pard \plain \cbpat8\qc\li0\fi0\ri14\sb252\sa0 \f1\fs20\b{\b0\i0\ul\cf1\charscalex100\expndtw-3\f1\cchs0\lang1033\fs20 ORDER}\par \pard \plain \cbpat8\ql\li0\fi583\ri0\sb252\sa0\sl-230\slmult0 \f1\fs20\b{\b0\i0\cf1\charscalex84\expndtw0\f1\cchs0\lang1033\fs23 It is therefore ORDERED that Old Ben Coal Company pay to MSHA, within\line \expndtw-2 30 days, a civil penalty in the amount of $900.  It is FURTHER ORDERED that\line \expndtw-1 all arguments not specifically adopted in the above opinion are REJECTED.}\par \sect\sectd \sbknone\pgwsxn11909\pghsxn16834\marglsxn7935\margrsxn3255\margtsxn1440\margbsxn720\cols1\colsx60 \pard \plain \li0\ri0\sb0\sa0\pvpara\phmrg\posnegx-1670\posnegy173\absw0\absh533\nowrap\dfrmtxtx36\dfrmtxty58 {\pict\wmetafile8\picw2667\pich939\picwgoal1512\pichgoal532
